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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944, may
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Déep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso o sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse. :

(h) In case of rebate of duty of excise on goods exported to any country or territory outside India.of
on excisable material used in the manufacture of the goods which are exported to any country-
or territory outside India.
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In case of reba.te of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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:jn case of goods exported outside India export to Nepal or Bhutan, without payment of
uty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chailan evidencing payment of prescribed fee as prescribed under Section
35.EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 112 of CGST act 2017 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2% floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-] item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. [t may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i  amount payable under Rule 6 of the Cenvat Credit Rules.
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“ A1ty person aggrieved by an Order-In-Appeal issued under the Cenfral Goods and Services
17/Integrated Goods and Services Tax Act, 2017/ Goods and Services Tax{Compensation to
ct,2017,may file an appeal before the appeliate tribunal whenever it IS constituted within three
s from the president or the state president enter office.
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ORDER IN APPEAL

The Assistant Commissioner, CGST, Division-VI, South, Ahmedabad
(hereinafter referred to as the ‘appellant)) has filed the present appeals against RFD-06
Order-in-Original No. CGST/WS06/Ref-334/Apex/2018-19 dated 26.03.2019
(hereinafter referred to as ‘impugned orders’) passed by the Assistant Commissioner,
CGST, Division-VI, Ahmedabad South, Ahmedabad (hereinafter referred to as ‘the
| adjudicating authority’) in the matter of refund claims filed by M/s. Apex Formulation
Pvt. Ltd., 3B, 37 Floor, Suryarath Building, Panchvati, First Lane, Alimedabad-380006

{hereinafter referred to as ‘respondent’).

2. The facts of the case, in brief, are that the respondent, has filed refund claim of
Rs. 8,82,610/- for the month of March, 2018 manually on 08.03.2019 as prescribe
CBIC Circular No. 17/17/2017-GST dated 15.1 1.2017 on account of ITC accumulated
due to inverted tax Structure. The respondent imports raw material upon which 18%
IGST is liable and distributes various medicines upon which 12% GST is liable. The
difference in rate of inputs and output is leading to accumulation of ITC. Further they
have supplied some goods on concessional rate to the merchant exporters. After
verification of claim filed by the respondent, the same has been sanctioned by

adjudicating authority vide impugned order under Sub Section (3) of Section 54 of the
CGST Act, 2017.

3. On the refiind claim being sent for post audit, it was observed that, respondent
has submitted copy of invoices issued to exporter and copy of shipping Bills of
exporter, BL etc. whereas ‘name and GSTIN of the respondent’ is not mentioned in the
shipping bills which is mancdatory as per Notification No. 40/2017 Central Tax(rate)
and 41/2017 Central Tax (rate0 both dated 23.10.2014. therefore it could not be
ascertained whether the same goods has been exported which was supplied by the
respondent under above notification. Further as per the statement available with the
file “Input of Row material, packing material and finish goods for the month of March-
2018’, the respondent has availed the credit of input services amounting to Rs.
58,296 /- which cannot be admissible as net ITC, as per rule 89(5) of CGTST rule,
2017. Consequently an excess refund of Rs. 53,916/- has been sanctioned. The
respondent has also not submitted Annexure-A & Statement 1-A along with the refund
claim. Thus the respondent is not eligible for refund of Rs. 08,82,610/- for the month
of March, 2018 claimed as accumulated ITC due to inverted tax structure and same is

required to be recovered with interest.

4. A personal hearing in the matter was held on 16.03.2020. Shri Sandip Patel
(Accountant) and Shri Bharat Thaker, Advocate, appeared before me on behalf of the

appellant and reiterated the grbunds of appeal.
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V2(GST)20/EA2/Ahd SoutlVAppeals/19-20

5. I have carefully gone through the facts of the appeals, the department’s grounds
of appeal in the Review Orders, the written and oral submission made by the
representatives of the respondent and the impugned orders. I find that the date of
receipt of the impugned order as mentioned in the review orders is 08.05.2019 and the
above appeals have been filed on 07.11.2019. As per Section 107 of the CGST Act
2017, the review of the order and the consequent filing of appeal by the subordinate
has to be done within a period of six months from the date of communication of the

order. I find that the above appeal have been filled within time limit.

6. In the present case, 1 find that the appellant has filed the appeals on the
ground that the refund amounting to Rs. 08,82,610/- has been sanctioned
erroneously to the respondent, whereas the respondent was not eligible to claim for
the month of March- 2018, as name and GSTIN of the respondent was not mentioned
in the shipping bills by the exporter which is mandatory as per notification No.
40/2017 Central Tax (rate) & 41/2017 Central Tax (rate) both dated 23.10.2017.

7. It shall be apt to reproduce the relevant part of para no. 13 of the Circular No.
37/11/2018-GST dated 15.03.2018, Sub-section (3) of Section 54 of the CGST Act and CGST
Rule 89(4) of the CGST Act :-

Relevant part of para no. 13 of the Circular No. 37/11/2018-GST dated 15.03.2018

regarding clarifications of exports related issues:

13.

Supplies to Merchant Exporters:

Notification No. 40/2017 — Central Tax (Rate), dated 23rd October 2017 and notification No.
41/2017 - Integrated Tax (Rate) dated 23rd October 2017 provide for supplies for exports at a
concessional rate of 0.05% and 0.1% respectively, subject to certain conditions specified in the
said notifications.

13.1 It is clarified that the benefit of supplies at concessional rate is subject to certain
conditions and the said benefit is optional. The option may or may not be availed by the
supplier and / or the recipient and the goods may be procured at the normal applicable tax
rate.

13.2 It is also clarified that the exporter will be eligible to take credit of the tax @ 0.05% / 0.1%
paid by him. The supplier who supplies goods at the concessional rate is also eligible for refund
on account of inverted tax structure as per the provisions of clause {ii) of the first proviso to
sub-section (3) of section 54 of the CGST Act. It may also be noted that the exporter of such
goods can export the goods only under LUT / bond and cannot export on payment of integrated
tax. In this connection, notification No. 3/2018-Central Tax, dated 23.01.2018 may be referred.

Para No. (iii) of the Notification No. 40/2017 ~ Central Tax (Rate), dated 23rd October 2017
and notification No. 41/2017 — Integrated Tax (Rate) dated 23rd October 2017 reproduce

below:
{ili) the registered recipient shall indicate the goods and services tax identification

number of the registered supplier and the tax invoice number issued by the registered supplier
in respect of the said goods in the shipping bill or bill of export, as the case may be;

Sub-section (3) of Section 54 of the CGST Act:-

Refund of tax. 54. — (1) Any person claiming refund of any tax and interest, if any, paid on
such tax or any other amount paid by him, may make an application before the expiry of two

years from the relevant date in such form giid manner as may be prescribed :
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" Provided that a registered person, claiming refund of any balance in the electronic cash ledger
in accordance with the provisions of sub-section (6) of section 49, may claim such refund in the

return furnished under section 39 in such manner as may be prescribed.

(3) Subject to the provisions of sub-section (10}, a registered person may claim refund of any

unutilised input tax credit at the end of any tax period :

Frovided that no refund of unutilised input tax credit shall be allowed in cases other than —

(i) where the credit has accumulated on account of rate of tax on inputs being higher than
the rate of tax on output supplies {other than nil rated or fully exempt supplies), except
supplies of goods or services or both as may be notified by the Government on the

recommendations of the Council :

. Provided further that no refund of unutilised input tax credit shall be allowed in cases where

the goods exported out of India are subjected to export duty :

Provided also that no refund of input tax credit shall be allowed, if the supplier of goods or

services or both avails of drawback in respect of central tax or claims refund of the integrated

tax paid on such supplies.
CGST Rule 89(4) of the CGST Act :-

RULE 89. Application for refund of tax, interest, penalty, fees or any other amount. —
(1) Any person, except the persons covered under notification issued under section 585,
claiming refund of any tax, interest, penalty, fees or any other amount paid by him, other than
refund of integrated tax paid on goods exported out of India, may file an application
electronically in FORM GST RFD-01* through the common portal, either directly or through a
Facilitation Centre notified by the Commissioner :

(2) The application under sub-rule (1) shall be accompanied by any of the following
documentary evidences in Annexure 1 in Form GST RFD-01%, as applicable, to establish that

a refund is due to the applicant, namely :-

@) - ;

(b) a statement containing the number and date of shipping bills or bills of export and the

number and the date of the relevant export invoices, in a case where the refund is on account

of export of goods;

@ ;

[(5) In the case of refund on account of inverted duty structure, refund of input tax credit
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Maxi mum Refund Amount = {{Turnover of inverted rated supply of goods and services) x Net
ITC + Adjusted Total Turnover} - tax payable on such inverted rated supply of goods and

services.
Explanation : - For the purposes of this sub-rule, the expressions -

{a) Net ITC shall mean input tax credit availed on inputs during the relevant period other

than the input tax credit availed for which refund is claimed under sub-rules (4A) or {4B) or

both; and
0 -

8. It is evident from the above and as per letter dated 14.03.2020 submitted by
respondent in this office that the name and GSTIN of the respondent was not
mentioned in the shipping bills by the exporter which is mandatory as per Notification
No. 40/2017 — Central Tax (Rate), and notification No. 41/2017 — Integrated Tax (Rate)
both dated 23rd October 2017. Therefore, it could net be ascertained whether the
same goods has been exported which was supplied by the respondent under above

notifications. Therefore, proof of export is not established.

I find that the CGST Act, 2017 has been amended vide the CGST {Amendment)
Act, 2018 and the amendments have been made effective only from 13t February 2019.
The present appeals pertain to the period for March- 2018 and therefore it would not
be legitimate to discuss these amendments and its applicability in the pretext of this

case. Hence, I find that this would not help the respondent in any manner.

0. In view of the foregoing, I find that adjudicating authority has erroneously
sanctioned the excess refund to the respondent and therefore the excess refund
amount should be recovered with appropriate interest. Hence, the appeal filed by the

appellant is allowed.
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10. The appeals filed by the appellants stand disposed of in above terms. @\ #
(\ o
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Date : .05.2020
Attested

J

A
(V.V. Mohnan)
Superintendent(Appeals),
Central Tax, Ahmedabad
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To,

M/s. Apex Formulation Pvt. Ltd.,
3B, 3 Floor, Suryarath Building,
Panchvati, First Lane,
Ahmedabad-380006.

Copy to:

(1) The Chief Commissioner, Central GST, Ahmedabad Zone.
(2) The Pr. Commissioner, Central GST, Ahmedabad South.
(3) The Assistant Commissiener, CGST, Division-VI, South, Ahmedabad.
{4) The Assistant Commissioner(RRA), CGST, Division-VI, South, Ahmedabad.
{5) The Asstt. Commissioner(System), Central GST HQ, Ahmedabad.
{for uploading the OIA on website)

L@/ Guard file

(7)  P.A. file.
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